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Collective bargaining in the Digital Age

� Workers in digital labour platforms face several difficulties to enjoy their rights to free 
association and collective bargaining (ILO Report 2021):
� Platforms tend to regulate unilaterally

� Platforms tend to contract their workers as self employed or independent contactors and many 
jurisdictions do not permit workers who are not in an employment relationship to bargain 
collectively (antitrust laws)

� Workers are isolated and physically dispersed and it is difficult to interact and organize

� Are all these issues caused by the digitalization of work?



The analogue (not digital) obstacles to 
collective bargaining

� Probably several causes of this situation have their origin in well-known previous 
phenomena that have been boosted, but not caused, by technology

� We will discuss the following three:
� The concept of employment relationship

� New company models and collective bargaining

� The entrepreneurship “story”



Concept of employment relationship

� This is one  of the main points in international discussion about work in digital platforms because 
most labour and social protection are associated with employee status

� Are digital platform employees disguised as independent contractors?, are they actually self-
employed workers? could they form an intermediate category?. In fact, not all platforms have 
the same characteristics. Probably we can find inside them all these situations, depending on 
circumstances

� Is it necessary to question the legal definition of employment contracts? The concept of 
subordination as the primary element of that definition is under discussion (platforms workers 
usually have a high degree of flexibility and autonomy)

� Actually this is not a new phenomenon: labour law academics have been questioning the 
concept of subordination for decades. They have pointed too, years ago, the trend to 
misclassification of workers in companies to avoid the application of labour law rules and its 
consequences (as unionisation of workers or collective bargaining)



Concept of employment relationship

� In response to this situation, some proposals defend the empowerment of workers in the 
grey area between dependent and self-employment to negotiate and organize 
collectively (OECD Report, 2019). But this is not the first time that the solution has been put 
on the table. In 1999 the so called “Supiot Report” supported the idea of a “broadly-
based labour law” to cover the many and varied kinds of labour relations

� Digital labour platforms have introduced new factors that make this issue more complex, 
but they have not created it and we can find similar trends in other economic sectors.  We 
need to avoid “Technological exceptionalism”, analyse the matter in its historical context, 
and let us not be blinded by the brightness of technology



New company models

� In contrast with the concept of “employee”, labour law has adopted a more simple and 
neutral consideration of “employer” as the person who contracts an employee. Different 
kinds of employers include (individuals, companies, institutions..)  it does not matter. That 
neutral concept has allowed the identification of a focus on the attribution of 
responsibilities and is respectful of business freedom

� However, in the last decades business organisations have adopted a deep transformation 
with consequences to labour law and its collective dimension

� The process started years ago with the generalisation of subcontracting and outsourcing 
and have evolved to the so called “fissured workplace”

� Business of today looks like a small solar system with a lead firm at its centre and smaller 
work places orbiting around it. There is a tough competition between those orbiting 
bodies with a hard impact on working conditions of their staff (WEIL)



New company models

� This have consequences to collective bargaining:
� Workers are divided and geographically dispersed and have difficulties to organize and unionise 

� Bargaining is not easy when your company has narrow profit margins and have to compete with other 
“orbiting” companies

� Digital platforms have taken a new step in the same direction:
� Now the Workplace is not fissured, It has disappeared, because it became “virtual”

� Identities that have traditionally encouraged the workers organization (such as  territory, company or profession) 
are now less relevant

� But the fissured workplace was not born with the platforms economy and we can find it in other sectors 
where technology is not so important. For example, in Spain “multiservice companies” have created a 
similar situation in non digital sectors, such as private security or cleaning services. 

� Technology has made this process easer but its consequences must be analysed in a broader context



The entrepreneurship “story”

� We should distinguish between the “entrepreneurship culture” and the “entrepreneurship 
story”. 

� The entrepreneur story takes the values of entrepreneur culture and creates a powerful 
“story” of free and independent people who take control of their lives and collaborate 
with others, but this is not always the case

� The entrepreneur story is used to elude the application of legal regulations, especially the 
labour law. Newspeak: “collaborators” instead of “workers”, “gigs” instead of “jobs”

� “Tolerance for non compliance”: Sometimes non compliance of labour law rules seems to 
be considered not as grave as non compliance of standards from other law-sectors (e. g.: 
tax law)

� “Smart economy” vs. “smart exploitation”



The entrepreneurship “story”

� A story with consequences to labour rights: 
� To ask for your rights as an employee you need to Know that you are one of them

� Entrepreneurs are self-reliant, they don’t need others: low collective culture

� Low level of unionization of platform workers (ILO Report, 2021)

� Technology has reinforced the process but it is not its origin: Trade unions density has been 
declining in most OECD countries over the last four decades. On overage across OECD 
countries, it went from 33% in 1975, to 16% in 2018, (OECD Report, 2019). It cannot be 
caused  only by technology: general crisis of democratic institutions



Conclusions

� This paper doesn't deny the influence of technology in labour law relations and in 
collective rights of workers. It tries simply to measure this phenomenon fairly

� The platforms economy takes part of a broader process of “world of work deconstructing” 
that began in the 1970s. We need to pay attention to the whole process, not only one 
part of it

� We have to pay special attention to fraudulent activities, in order to distinguish between 
actual innovation and malicious elusion

� One of the keys to takling the new situation lies in the recognition of collective bargaining 
as a basic common right of working people beyond their legal classification


